
AGREEMENT OF SALE 

 

 THIS AGREEMENT OF SALE (“Agreement”), made as of the ____ day 

of June, 2023, by and between ERIC R. PERKINS, Chapter 7 Trustee 

for the Bankruptcy Estate of Don Development, LLC, having an office 

c/o Becker LLC, 354 Eisenhower Parkway, Plaza II, Suite 1500, 

Livingston, New Jersey 07039 (“Trustee” or “Seller”), and 

__________________________________ having an address of 

___________________________________________(“Buyer”). 

 

W I T N E S S E T H 

 WHEREAS, a Voluntary Petition pursuant to Title 11, Chapter 

11 of the United States Code (“Bankruptcy Code”) was filed by Don 

Development, LLC (“Debtor”) on September 22, 2022 in the United 

States Bankruptcy Court for the District of New Jersey (“Bankruptcy 

Court”), Case No. 22-17517-VFP; and 

 WHEREAS, upon a motion filed by the Office of the U.S. Trustee 

on February 28, 2023, the Bankruptcy Court entered an Order on 

March 9, 2023 converting the case to a Chapter 7 under the 

Bankruptcy Code; and  

 WHEREAS, Seller is the Chapter 7 Trustee for the Bankruptcy 

Estate of Don Development, LLC (the “Estate”) having been appointed 

by the Office of the United States Trustee on March 13, 2023; and 

 WHEREAS, the Trustee seeks to liquidate certain assets of the 

Estate; and 
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WHEREAS, the Trustee enters into this Agreement in an effort 

to maximize the return to the creditors of the Debtor; and 

 WHEREAS, Buyer submitted an offer in the total amount of 

___________ to purchase the real property, including land, 

improvements, buildings, structures, fixtures, together with all 

and singular the tenements, hereditaments and appurtenances 

pertaining thereto, including any estate, right, title, interest, 

property, claim and demand of Seller in and to all streets, alleys, 

rights-of-way, sidewalks, easements, railroad spurs or sidetrack 

agreements, and utility lines or agreements  located at 65 North 

14th Street, East Orange, NJ 07017 (the “Property”) from the 

Trustee; and 

 WHEREAS, Buyer has represented that it is fully qualified 

under the laws of the State of New Jersey to purchase the Property; 

and 

 WHEREAS, upon receiving bankruptcy court approval, the 

Trustee desires to sell the Property and the Buyer desires to 

purchase the Property on the terms and conditions hereinafter set 

forth. 

 NOW, THEREFORE, for and in consideration of the covenants and 

agreements hereinafter set forth and other good and valuable 

consideration, the receipt and sufficiency of which is hereby 
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acknowledged, and the mutual promises herein made, it is agreed as 

follows: 

 1.  SALE.  The Trustee agrees to sell and Buyer agrees to 

purchase the Trustee’s right, title and interest in and to the 

Property for the Purchase Price (as hereinafter defined) and upon 

the terms and conditions hereinafter provided. 

 2.  PURCHASE PRICE.  The purchase price for the Property is 

____________________________ Dollars payable as follows: 

  A.  Within 5 days of the execution of this Contract, 

Buyer shall deposit with the Trustee earnest money in the amount 

of __________($_______), amounting to ten percent (10%) of the 

sale price (the “Deposit”), which shall be maintained by the 

Trustee in a non-interest bearing account. 

  B. The Deposit shall be held in escrow by the Trustee 

or his Auctioneer and released to the Trustee upon the earlier of 

(1) the Closing Date; or (2) a Ruling/Order by a Court of Competent 

Jurisdiction that the Deposit shall be released to the Trustee.  

The Deposit shall be returned to Buyer only if: (a) the Trustee 

cancels this Agreement pursuant to the terms hereof; (b) the 

Trustee is unable to deliver marketable title insurable at regular 

rates; or (c) the Agreement is cancelled by the Buyer in accordance 

with the terms herein. 
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  C.  At the closing of title (“Closing”), the Buyer (or 

Buyer’s lender) shall pay the Settlement Agent the balance of the 

Purchase Price by wire transfer, attorney trust account, 

certified, cashier’s or bank check. 

  D. FINANCING.  This transaction is not contingent upon 

the Buyer obtaining financing from a lender to complete the herein 

transaction. 

  D. ADJUSTMENTS.  All adjustments, including without 

limitation, real estate taxes, utilities, assessments and water 

and sewer charges (collectively “Adjustments”), shall be adjusted, 

apportioned and allowed as of the Closing Date.  All assessments 

for improvements completed prior to the Closing Date shall be paid 

by Trustee, all incomplete or unconfirmed assessments shall be 

paid by Buyer.   

 3.  CLOSING DOCUMENTS. 

  A. At the Closing, the Trustee shall execute and/or 

deliver to the Buyer a Trustee's Deed (the “Deed”), in proper form 

for recording, together with such other Instruments as may be 

reasonably required by Buyer’s attorney or Buyer’s title insurance 

company to effectuate the within transaction. 

  B. At the Closing, Buyer shall execute and/or deliver 

to the Trustee such other documents and/or instruments as may be 
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reasonably required by the Trustee’s attorney or Buyer’s title 

insurance company to effectuate the within transaction. 

 4.   TITLE.  

At Closing, Seller will convey, subject to an order of the 

United States Bankruptcy Court for the District of New Jersey, 

pursuant to 11 U.S.C. § 363 and Federal Rules of Bankruptcy 

Procedure 6004 and 9014, good, marketable, and insurable title, 

insurable at regular rates, by any reputable title insurance 

company licensed to do business in the State of New Jersey, free 

of liens and encumbrances, with valid liens and encumbrances to 

attach to the proceeds of sale. The sale is subject to easements 

and restrictions of record, if any, and such state of facts as an 

accurate survey might disclose, provided that such facts do not 

render title unmarketable or uninsurable at regular rates.  The 

sale is also subject to applicable zoning ordinances.  Seller 

represents that to the best of his knowledge, the Property is a 

multi-family home, but makes no representation as to the Property’s 

compliance with any applicable zoning ordinances, building codes 

or other law. 

 5   RISK OF LOSS AND CONDEMNATION. 

  A. The Trustee does not assume the risk of any material 

loss or damage to the Property.  If, however, all or a substantial 

part of the Property suffers material loss or damage due to fire 
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or other casualty, or otherwise, Buyer may terminate this Agreement 

and the Deposit shall be refunded.  Substantial damage is defined 

as damage with costs of repair that exceed 5% of the Purchase 

Price. 

  B. If prior to Closing all or part of the Property 

shall be condemned or taken as the result of the exercise of the 

power of eminent domain, then this Agreement shall automatically 

terminate, and there shall be no further obligations hereunder 

except that the Deposit shall be returned to Buyer. 

  C. There shall be no remedy against either the 

Trustee, his representative and agents for any undisclosed liens 

that fail to appear on the Buyer’s title report at Closing.  The 

only remedy available for any undisclosed liens that fail to appear 

on the Buyer’s title report at Closing shall be against the Buyer’s 

Title Company. 

6.  APPROVAL.  Notwithstanding anything contained in this 

Agreement to the contrary, Trustee shall not proceed to Closing 

unless and until the Bankruptcy Court shall have issued an approval 

order approving of this Agreement and the transactions 

contemplated herein (the "Approval Order"), and the Approval Order 

shall not be subject to any stay; or, alternatively, Trustee shall 

be in receipt of a certification of no objection from the 

Bankruptcy Court prior to Closing.  In the event that the 
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Bankruptcy Court does not issue such Approval Order or the 

aforementioned certification within sixty (60) days of the date of 

this Agreement, either Buyer or Trustee may terminate this 

Agreement by providing written notice of same to Buyer.  In the 

event of such termination, the Deposit shall be returned to Buyer 

and neither party shall have any further liability to the other.  

7.  “WHERE IS” AND “AS IS”.  Buyer acknowledges and agrees that 

it has had or will have the opportunity to inspect the Property, 

including, but not limited to, all of the improvements, fixtures 

and the land comprising the Property and that the Buyer has made 

or will make a complete and independent investigation of all facts 

and data which it has deemed necessary or desirable to enter into 

and/or consummate this transaction.  The Buyer acknowledges that 

it is purchasing the Property “WHERE IS” and “AS IS” without 

reliance upon any warranty or representation made by the Trustee 

or by any of his agents or representatives of any kind or nature, 

including, without limitation, the structural or environmental 

condition of the Property.  Buyer shall be responsible, at its 

sole cost and expense, to obtain whatever governmental 

certificates, approvals, or licenses that might be necessary to 

convey the Property to Buyer and Seller shall cooperate in 

providing the necessary information and/or signatures so that 

Buyer may obtain the necessary approvals/certificates.  
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Notwithstanding the above, the Trustee will give good and 

marketable title to Buyer. 

 8.  RIGHTS AND OBLIGATIONS OF BUYER.  Buyer shall be entitled 

to possession of the Property immediately upon the delivery of the 

Deed and Closing of title. 

 9. CLOSING OF TITLE.  The Closing shall take place 14 days 

following the Approval Order or such other commercially reasonable 

time as may be agreed upon between the Trustee and Buyer.  The 

Closing shall be held at the offices of the Buyer’s counsel, or at 

such other location as may be mutually agreed by the parties, or 

by mail, at a time mutually convenient for the parties. 

 10. ENTIRE AGREEMENT.  This Agreement constitutes the entire 

agreement between the parties.  To the extent any of the terms in 

this Agreement conflict with any previous agreement or contract 

between the parties, the terms of this Agreement shall prevail.  

No variations or modifications of or amendments to the terms of 

this Agreement shall be binding unless reduced to writing and 

signed by the parties hereto. 

 11.  BINDING EFFECT.  This Agreement shall be binding on and 

shall inure to the benefit of the Trustee and Buyer and its 

respective successors and assigns. 

 12.  CONSTRUCTION.  The laws of the State of New Jersey shall 

govern the interpretation, construction and performance of this 
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Agreement.  The Bankruptcy Court shall retain jurisdiction to any 

action relating to this Agreement. 

 13.  FURTHER ASSURANCES.  Each party agrees that, at any time 

or from time to time upon written request of the other party, they 

will execute and deliver all such further documents and do all 

such other acts and things as may be reasonably required to confirm 

or consummate this transaction. 

 14. CAPTIONS.  The captions preceding the paragraphs of this 

Agreement are intended only as a matter of convenience for 

reference and in no way define, limit or describe the scope of 

this Agreement or the intent of any provision hereof. 

 15.   NOTICES.  All notices required to be given pursuant to 

this Agreement shall be sent by certified mail, return receipt 

requested, or by any overnight delivery service to the parties at 

the following addresses; 

  A.  If to the Trustee, at his address set forth in the 

heading to this Agreement, with a copy to Justin Baumgartner, Esq., 

Becker LLC 354 Eisenhower Parkway, Plaza II, Suite 1500, 

Livingston, New Jersey 07039. 

  B. If to the Buyer, at his address set forth in the 

heading to this Agreement, with a copy to  _______________________. 

Either party may change the notice address by written notice to 

the other party. 
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 16. REMEDIES.  If Buyer defaults in its obligations 

hereunder, the Trustee shall have the right to avail himself of 

all rights and remedies available at law or in equity, including 

but not limited to retention of the Deposit.  If the Trustee shall 

default in his obligations hereunder or shall fail to close title 

hereunder for any reason, then Buyer, as his sole and exclusive 

remedy, shall be entitled to the return of the Deposit, and 

thereafter neither party shall have any further obligations to the 

other. 

 17. WAIVER OF CONDITIONS. 

  A. Buyer and the Trustee each shall have the right to 

waive any of the terms or conditions of this Agreement, which are 

strictly for their respective benefit, and to complete the Closing 

in accordance with the terms and conditions of this Agreement, 

which have not been so waived.  Any such waiver shall be effective 

and binding only if made in writing and signed by the party who 

benefits from the condition being waived. 

  B. No waiver by either party of any failure or refusal 

by the other party to comply with their obligations hereunder shall 

be deemed a waiver of any other or subsequent failure or refusal 

by the other party so to comply. 
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 18. NO RECORDING.  Except as may be filed with the Bankruptcy 

Court, Buyer shall not record this Agreement or any memorandum or 

short form hereof in any place or office of public record. 

 19. SEVERABILITY.  The terms, conditions, covenants and 

provisions of this Agreement shall be deemed to be severable.  If 

any clause or provision herein contained shall be determined to be 

invalid or unenforceable by a court of competent jurisdiction or 

by operation of applicable law, the same shall be deemed to be 

severable and shall not affect the validity of any other clause or 

provision of this Agreement and such other clauses and provisions 

shall remain in full force and effect.  If, however, the severed 

clause or provision relates to the Purchase Price or other monies 

to be paid hereunder, or if the severance would result in this 

Agreement not being in compliance with Bankruptcy Court approval, 

the Trustee shall have the right to terminate this Agreement on 

notice to Buyer.  If this Agreement is terminated, there shall be 

no further obligations hereunder except that the Deposit shall be 

returned to Buyer. 

 20.  GENDER.  As used in this Agreement, the masculine gender 

shall include the feminine or neuter gender, the neuter gender 

shall include the masculine or feminine genders, the singular shall 

include the plural and the plural shall include the singular, 

wherever appropriate to the context. 
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 21. BROKER/AUCTIONEER.  Trustee and Buyer agree that neither 

party has had negotiations with or dealt with any broker or 

auctioneer other than AJ Willner Auctions, as the Auctioneer, in 

connection with the sale of the Property.  Trustee shall be solely 

liable for the payment of Auctioneer.  Buyer agrees to indemnify 

Trustee against, and hold each harmless from, any loss, damage, 

cost or expense, including without limitation, attorneys’ fees and 

disbursements, incurred as a result of any misrepresentation 

hereunder made by Buyer.  The provisions of this Paragraph 21 shall 

survive delivery of the Deed or any earlier termination of this 

Agreement. 

 22. All terms of the Contract providing for an automatic 

waiver of a right resulting from a failure of either party to take 

action or provide a notice to the other are deleted.  Should a 

party fail to take such timely action or provide such timely 

notice, the other party shall provide a written five (5) days’ 

notice of such failure.  If, after the five (5) days passes, the 

party continues to fail to give such notice or take such action, 

the party shall be deemed to have waived any rights granted to him 

or her by giving such timely notice or taking such timely action. 

 

  IN WITNESS WHEREOF, the parties hereto have hereunto executed 

and delivered this Agreement the day and year first above written. 
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WITNESS:     ERIC R. PERKINS, Chapter 7 

      Trustee for Debtor, 

       

_______________________   _______________________________ 

      By: ERIC R. PERKINS 

          Chapter 7 Trustee, Seller 

 

WITNESS: 

       

      [Buyer] 

 

                                                         

      By: [Name of Person] 


